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STATEMENT OF QUESTION PRESENTED 


In addition to the questions raised in appellant’s brief, the 
following question, in the opinion of the appellee, is also pre¬ 
sented: 

Whether appellant can assign as error the propounding of a 
question to a character witness as to the prior arrest of defend¬ 
ant, on the grounds that it was phrased “Do you know?” rather 
than “Have you heard?”, the objection not having been made 
in the trial court. 
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SUMMARY OP ARGUMENT 

I 

There is nothing in the record to show that the prosecuting 
attorney knew of defendant’s previous arrest for assault on the 
same complainant or that the defense did not know of this fact. 
The rule of the Griffin case is not applicable because such fact 
was a matter of public record as well as one peculiarly within 
the knowledge of the defendant and because proof of the arrest 
was not evidence “useful” to the defendant. 

II 

Appellant is precluded from assigning as error the propound¬ 
ing of the question “Do you know?” that defendant was ar¬ 
rested for assault, to character witnesses, by reason of his 
failure to object at the time. Further, no prejudice resulted 
because the jury learned the same fact, i. e., the previous ar¬ 
rest, from the improper question that it would have found out 
from the question properly propounded. 

(l) 





abgument 


I 

The record does not substantiate a concealment on the part 
of the prosecuting attorney of evidence of the complainant’s 
perjury — _ 

If it be assumed as a fact that the prosecuting attorney 
had in her possession a copy of appellant’s police record, show¬ 
ing that appellant had been arrested the previous year for an 
aggravated assault on a "James Russell/’ there is still no sup¬ 
port in the record for the contention that this evidence was 
withheld from the court or defense counsel. 

At the outset, it is to be noted that, on the motion for a 
new trial, no statement or affidavit was presented to the trial 
court that Mr. Kelly, appellant’s trial counsel, did not know 
that his client had been charged with assault on one Russell 
on a previous arrest, but not prosecuted. Intimations that 
he knew of such an incident, not rising to the degree of an 
assault because no conviction resulted, are to be found in 
Mr. Kelly’s opening statement: 

* * * as the District Attorney said, it will be shown 
probably that the defendant and the complaining wit¬ 
ness have had some argument and difficulty in the past. 
I don't think to amount to assault, but the defendant 
has accused the complainant of attempting to break up 
hishome * * * (R. 76). 

The quoted excerpt is certainly the language of an advocate 
aware of an incident leading to an arrest for assault, but un¬ 
willing to characterize what occurred as amounting to a crime 
when no conviction followed. There was, therefore, not only 
no affirmative proof that the prosecutor knew that the wit¬ 
ness in the instant case had been a victim of defendant’s before 
and no evidence that this knowledge was kept from defense 
counsel, but the tenor of his lawyer’s statement to the jury 
is to the effect that the incident was known to him. 

Let it be assumed arguendo that Government counsel knew 
and defense counsel did not, that appellant had been arrested 



a 

for a previous aggravated assault. What, then, is the evidence 
of concealment? 

The fact of an arrest, together with the name of the com¬ 
plainant, 1 is a matter of public record, as much as would be a 
document in the Office of the Recorder of Deeds. In no sense 
is such information a part of the files or witness statements of 
the Government. Trial preparation on the part of counsel is 
all that is required to procure such knowledge. 

How then can the failure of Government counsel to call 
public records to the attention of defense counsel be called 
concealment? If this be concealment, what then is the fact 
that appellant himself, to whom it is both public and private 
knowledge, fails to tell his counsel that he was arrested for an 
assault on that person? 

The claim of appellant amounts to this: that Government 
counsel is required to furnish to defense counsel data which is 
both a matter of public record and which is certainly within 
the peculiar knowledge of the defendant himself, as the one 
affected by the arrest. Were that the case the Government 
would owe a higher duty to a defendant than the defendant 
owes himself, for the prosecutor would be obliged to prepare the 
defendant’s case to the extent of revealing to his counsel that 
which he himself is free to withhold from his own lawyer. 

It is not unreasonable for the prosecutor to presume that 
appellant has informed his attorney of such obvious background 
matter as a prior arrest for assaulting the same individual 
The trial strategy of putting a defendant cm the stand vel non 
is dictated by just such considerations as his record and is an 
obvious and normal subject of inquiry by counsel Signifi¬ 
cantly, appellant submitted no affidavit of his own that he 
“concealed” this arrest from his lawyer. 

1 “Complainant,” as used In the Police Records of the Metropolitan Police 
Department, does not necessarily indicate a person initiating a prosecution, 
by warrant or otherwise. Where the victim of a felony is unconscious when 
his assailant is arrested, or is unwilling to testity or to swear to any com¬ 
plaint, he-ls still denominated a “complainant” So the fact that a “James 
Bussell” was listed as a complainant when defendant had previously been 
arrested for aggravated assault indicates only that he was a victim. Where 
an arrest is made on a sworn complaint Police Records affirmatively show 
that by the use of the Initials, “O. W.” (On Warrant). 
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The very minimum for a reversal of the trial court in denying 
a motion for a new trial, ought to be some evidence in the record 
that defendant and defendant’s counsel were both ignorant of 
the fact that defendant had been arrested for a felonious assault 
on the complainant on a previous occasion. Indeed, it is in¬ 
credible that the defendant himself could have been unaware 
of the arrest, as well as unlikely that his counsel was not ap¬ 
prised of the fact, particularly when two character witnesses 
were specifically queried on the arrest. Suffice it to say, noth¬ 
ing in the record indicates that the trial court, by affidavit or 
otherwise, was informed that the defense did not know of such 
arrest. 

In two essential and material aspects the fact claimed to be 
“concealed,” differs from evidence not disclosed in Griffin v. 
United States, 1950, — U. S. App. D. C. —, 183 F. 2d 990. In 
the latter case, the possession of a knife by the deceased was not 
a matter of general and public knowledge, but something pe¬ 
culiarly within the knowledge of the prosecution’s witnesses, 
by reason of their having had immediate access to the body of 
the deceased, an advantage not possessed by the defendant. 
But in the case at bar, the converse is true. An arrest of the 
appellant for another assault on the same complainant is 
peculiarly within the knowledge of the defendant himself, in 
addition to being ascertainable by public records. If the ap¬ 
pellant is correct in his contention, one might with equal logic 
maintain that it were possible for the prosecution to “conceal” 
the fact of a defendant’s prior marriage from the defense. 
Merely to state such a proposition is to refute it. 

Secondly, the rule of Griffin v. United States, supra, 993, as 
summed up in one sentence of that opinion, clearly indicates 
that the fact “concealed” must be useful, not prejudicial to 
the defense: 

* * * the case emphasizes the necessity of disclosure 
by the prosecution of evidence that may reasonably be 
considered admissible and useful to the defense. 

The prosecution, of course, could not ask the defendant about 
a mere arrest to impeach his credibility. All that could be 
asked of the character witnesses was the fact of the arrest, not 
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the victim or circumstances of the crime charged coincident 
thereto. Without question, the prosecutor would have been 
happy to bring out the further fact that the appellant had 
not only been arrested for assault, but assault on the very 
same complainant. Nothing more damaging to the defense, 
or more helpful to the prosecution, could be imagined than 
showing to the jury that this was a “repeat performance” by 
the appellant; and the prejudicial effect of such a disclosure 
is heightened by the fact that the defendant relied upon self- 
defense as a plea. 

But appellant takes the position that, despite the catastro¬ 
phic effect of such a disclosure on a plea of self-defense, this 
information would have aided him because it would discredit 
the prosecution’s witness. In other words, if instead of say¬ 
ing that he had not had previous “difficult/ 7 (an ambiguous 
word) and that he knew defendant only by sight, Russell had 
said he knew defendant because the latter had previously been 
arrested for feloniously assaulting him, the defense would have 
profited. Or at least, it would be useful to show that Russell 
lied in denying previous “difficulty.” The apparent impor¬ 
tance of the evidence lies only in its tendency to show previous 
acquaintance between defendant and Russell—as a preliminary 
to proving an “affair” between complainant and the wife of 
defendant. 

In itself, the arrest for assault did not aid in showing a rela¬ 
tionship between Russell and Mrs. Saunders, but only between 
Russell and Mr. Saunders. The benefit of this evidence, a?> 
well as the fact that Russell was lying, was obtained not only 
by the testimony of the wife and the defendant, but by the- 
statement of the prosecuting attorney. 

In the opening statement, the Government clearly indicated 
that the motive for the crime was “revenge for his running 
around with his wife” (R. 75). The defense counsel concurred 
in the fact of previous trouble between the two, calling it “bad 
blood,” but went on to say that “on the particular night in 
question, the assault was provoked by the complaining wit¬ 
ness” (R. 76). Therefore, the nature of the relationship be¬ 
tween the complainant as the third party and defendant as the 
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irate husband, never was in issue. Both sides conceded it. 
as clearly as if it were stipulated. 

The only additional value of the arrest would have been to 
show that Russell lied when he impliedly denied the existence 
of such a relationship, by limiting his acquaintance with ap¬ 
pellant to one of sight only. But the Government also con¬ 
ceded the fact of lying. The prosecuting attorney did not 
argue the credibility of the witness Russell on this point, but 
on the contrary explicitly said: 

Russell sat on the witness stand and he didn’t tell 
you the truth, I am sure, about one thing, and that is 
to say, that there was some gallantry in his trying not 
to tell the truth when he told you he hadn’t been going 
around with the defendant’s wife (R. 80). 

After all, he probably didn’t know she was going to 
take the stand and admit it, and he didn’t want to admit 
it, and he said he hadn’t been going with the wife, and he 
only knew him when he saw him (R. 80). 

Defense counsel accepted the concession, or what was equiva¬ 
lent to a stipulation by the Government: 

I submit, ladies and gentlemen, that the District At¬ 
torney didn’t believe he was telling the truth. In fact, 
she argued he didn’t. 

What kind of argument is that? The District At¬ 
torney is asking you to find this man guilty on the testi¬ 
mony of the Government witness who admitted he didn’t 
tell the truth (R. 77). 

Thus, the defendant had the benefit of an express concession 
by the Government (1) of the complainant’s having a rela¬ 
tionship of a “third party” to appellant’s marriage and (2) of 
the fact that defendant lied in denying it, without the con¬ 
comitant disadvantage of the jury’s knowing he had once before 
been arrested for assaulting the same man. 

It is submitted, therefore, that the trial court correctly re¬ 
fused a new trial on appellant’s grounds that the Government 
concealed from him useful evidence and that he was thereby 
prejudiced. 
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II 


Appellant Is precluded from assigning as error the propound-; 
ing of the question, "Do yon. know* that defendant, was. 
arrested for assault, to character witnesses, by reason (rf,, 
his failuretoobject at the time 

Complaint is made to the form of the question asked of the 
character witnesses, because the inquiry was whether the wit- 
ness knew, rather than if he had heard that the defendant had 
previously been arrested for assault. As no contention is made 
that a factual basis was lacking for the question, it being ad¬ 
mitted that defendant was arrested, it is apparent that the 
mere asking of the question informs the jury of no more than 
it would have been told had the inquiry been properly put. 
The issue, then, boils down to this: Is the employment of the 
word "‘know,” rather than “heard,” together with the answer. 
it elicits, so prejudicial as to require a reversal in the absence 
of a timely objection? 

It is axiomatic that an objection to evidence, coming for the 
first time on appeal, is too late. “Having failed to make timely 
objection, the appellant cannot complain for the first time on 
appeal that the evidence waserroneo;usIy received.” Cradle v. 
United States, 1949, 85 U.'S. App. D. C. 315, 318, 178 F. 2d 
962. See also Sykes v. United States, 1944,79 U. S. App. D. C. 
97,143 F. 2d 140; Beard v. United States, 1936, 65 App. D. C. 
231,236,82 F. 2d 837. 

In the circumstances of this case, the very absence of an 
objection can be said to have misled the court and prosecutor 
into allowing the erroneous question to stand. For if prompt 
objection had been made, any possible harm could easily have 
been obviated by a rephrasing of the question. To permit de¬ 
fendant to obtain a reversal now, would be to allow him to profit 
by a lack of diligence and to obtain by that means an end 
unobtainable by the due exercise of diligence. 

Not is this a situation calling for the exercise of an extraor¬ 
dinary discretion in noticing plain error. From the one wit¬ 
ness, a negative answer was elicited. As to that one, therefore, 
“the District Attorney did not elicit any testimony adverse to 
the defendant.” Mannix v. United States, 1944,4th Cir., 140 
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F. 2d 250, 251. As to the other character witness, it is true 
that an affirmative response was obtained—that the -witness ' 
did “know” of the arrest. But that answer only confirmed 
what the jury would have ascertained by the tenor of the 
question if the prosecuting attorney had correctly asked, “Have 
you heard?” rather than “Do you know?” 

It is submitted that the difference of degree between a proper 
question which assumes the fact of an arrest, and an improper 
question assuming the same fact, but eliciting a confirmation 
of the arrest, is so small that there is no reason to waive the 
normal requirement that timely objection be interposed. See 
Manmx v. TJvited States, supra, 251. 

CONCLUSION 

It is respectfully submitted that the judgment of the court 
below be affirmed. 

George Morris Fat, 

United States Attorney. 
Grace B. Stiles, 

Joseph M. Howard, 

Joseph A. Sommer, 
Assistant United States Attorneys. 
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Wednesday, January 3, 1951. 
The above-entitled case came on for trial at 10:00 
e-dock a. m., on Wednesday, January 3, 1951, in the United 
States District Court for the District of Columbia, in the Court¬ 
house, at Washington, D. C. 

Before Honorable F. Dickinson Letts, District Judge of the 
United States District Court for the District of Columbia, and 
a jury. 

Appearances: Mrs. Grace B. Stiles, Assistant United States 
Attorney,. on behalf of the United States; and W. J. Kelly, 
Esquire, on behalf of the defendant. 

• « • • • 

10 James C. Russell, was called as a witness by the 
United States and, being first duly sworn, was examined 

and testified as follows: 

Direct examination by Mrs. Stiles: 

Q. Will you please state your full name? 

A. James C. Russell. 

##•**# 

11 Q. Were you with anyone? 

A. With another boy. 

Q. What ishis name? 

A. Vincent Gough, and I-told him—I had forgotten my top¬ 
coat, and he went bade to get it, and I was walking along, and 
I was struck in the back of the head there. 

Q. You indicated the left side. 

A. The left ride. I was struck in back of my head, and as 
I fell I saw Saunders. As I fell, he struck me again in the front 
of the head with this icebreaker or stick, and that is all I re¬ 
member until the next day when I was in the hospital all band¬ 
aged up, and stitched up in front of the head, and the chin 
and all. 

Q. Was your chin injured? 

A. Yes, on the chin, and my head was split. They had 
stitches in that, and it was stitched up there, and in back of the 
head. 

Q. Now, you said you saw Saunders. Are you referring to 
the defendant, Lewis Saunders? 

A. Yes. I saw him when I fell. 
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Q. You saw him on the block? 

A. When I fell I saw him, and that is all I remember. 

Q. Have you known Saunders, before that? 

A. I have seen him on the street, and I am working out there. 
I have been working there since 1936. 

12 Q. Now, did you ever have any difficulty with Saun¬ 
ders before? 

A. Not that I know of. 

Q. Have you had any argument with him? 

A. I never argued with him; never even spoke to him. 

Q. Did you ever have any—do you know any of his family? 
A. No; I don’t. 

Q. You don’t know them? 

A. I just know him by sight. 

Q. Do you know his wife? 

A. No; just by sight. 

Q. Just by sight? 

A. Yes. 

* * « « • 

Q. Were you alone at the time you were struck? 

A. Yes; I was alone when I was struck; yes. 

Q. Where was this friend Gough? 

A. He had just turned around to get my coat. I forgot the 
coat and I told him to get it for me. 

Q. And was there a crowd of people around you? 

A. Nobody was around. 

Q. When you were struck by the defendant, you say you 
were struck in the back of the head and then in the 

13 front, and you passed out? 

A. Yes. 

Q. What, if anything, was said? Did he say anything to 
you? 

A. He hadn’t said anything to me. 

Q. Is that all you remember about it? 

A. Yes. I stayed in the hospital a week, and I had to go 
back for three weeks. 

Q. Now, had you done or said anything to this man before 
he assaulted you? 

A. No; I hadn’t said anything. 



Q. Hadn’t said anything? 

A. No. 

Q. Never touched him? 

A. No. 

Q. Did you see what he struck you with? 

A. I saw him when he hit me the last time. It was some¬ 
thing like an icebreak, or ice breaker, they call them. 

Q. What? 

A. An ice breaker. It looks like a baseball bat. 

15 By Mrs. Stiles: 

Q. I now show you Exhibit 1 for identification, which 
appears to be two pieces of a stick of some sort, and placed 
together they form a long stick of wood, and I ask you if you 
have ever seen them before. 

A. I saw that when he struck me on this side. 


Q. Was it in one or two pieces at the time you were struck? 
A. It was—the second time, that is when it broke, when he 
struck me after I fell, and on the back of the head, it was in one. 


19 Q. Did you at any time make any remarks to the 
defendant? 

A. I never spoke to the defendant in my life. 

Q. What? 

A. I never spoke to the defendant in my life. 

Q. All right. Now, have you ever had any difficulty with 

the defendant in the past, any argument, in regard to- 

A. I never argued with him. I never spoke to him. 

Q. Has he ever accused you of going around with his wife? 
A. I never spoke to him. I just told you that. 

TheCouBT. Just answer the question. 

The Witness. No, sir. 

By Mr. Kelly: 

Q. And there was no reason why you and the defendant 
should have entered into any fight at all? 
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A. I don’t know of no reason. 

Q. Did you see the defendant with any other weapon be¬ 
sides the stick? 

A. No; I didn’t. 

**'**• 

20 Vincent Gough was called as a witness by the United 
States and, being first duly sworn, was examined and 

testified as follows: 

Direct examination by Mrs. Stiles: 

Q. Will you please state your full name for the record? 

A. Vincent S. Gough. 

• * * * * 

21 Q. Do you know James Russell, the complaining wit¬ 
ness in this case? 

A. Yes, sir. 

Q. Are you related to him? 

A. Brother-in-law. 

Q. Do you know Lewis Saunders, the defendant in this case? 
A. I know him when I see him. 

Q. Now, directing your attention to the evening of July 
24,1950, were you with James Russell? 

A. Yes; I was. 

Q. And were you in the vicinity of Georgia Avenue and 
Lamont Street, Northwest? 

A. Yes; I was. 

Q. Well, now, tell us if anything unusual happened, that 
was unusual at that time. 

* * • • » 

22 A. James Russell and myself, we were walking up 
Georgia Avenue, starting along, and Mr. Russell said, 

he said: Go back and get my coat. I forgot it. I left it with 
your brother. 

Just like that, and we turned around and started back. 

Q. Who started back? 

A. Mr. Carpenter and myself. And all of the sudden I 
heard a wallop. 

Q. A what? 


15 


/ 


A. A wallop, and I turned the corner and I saw Mr. Russell 
laying on the ground, and the defendant, Mr. Saunders, over 
the top of him. 

* * * * * 

Q. What, if anything, did you see in the defendant’s hand? 

A. He had a—I call it a small baseball bat, myself. 

* * • * « 

23 A. When I saw it, he just had this part. The other 
part had flew away. 

Q. Go ahead. 

A. And so I started back to him and said: What do you want 
to hit him for? 

Just like this, and he said: Get away, or I will blow your 
brains out, and he had his hand in his pocket, so. Well, I 
started up the street, and I was stopped about 15 or 20 feet, 
and he hit him once more with the small part he had in his 
hand, and he threw it away, and he pulled out a knife and 
started close to him, but he dosed it and he put it in his pocket, 
and proceeded to stamp on his face. 

After he did that, well, he started across the street and went 
and stood across the street. 

Well, I went back, started back to Mr. Russell, but his condi¬ 
tion was so bad, I thought I better not touch him till the am¬ 
bulance or something arrived, and so by that time I had spotted 
him standing by the alley.. 

Q. Spotted who? 

A. Mr. Saunders—standing in the alley by Lamont Street, 
and I told Mr. Carpenter: We will call the police and so, well, 
Mr. Carpenter called the police, and I am watching him to see 
where he would go, and the police came. 

And, well, I pointed him out, and they went over and caught 
him. 

24 Q. Now, what was the first thing that attracted your 
attention to this assault? 

A. When I heard the wallop of the bat, that is what at¬ 
tracted me. 

Q. Did you hear either man say anything to the other? 

A. There was no conversation; none when I came up the 
street. 

947510—51-S 
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Q. Did you see Russell do anything to this defendant before 
he hit him? 

A. No; I did not. 

Q. Had you seen this defendant before you left Russell to 
go get the coat? 

A. No; I hadn’t seen this defendant. 

t * • # • 

Cross-examination by Mr. Kblut: 

• # * # * 

30 Q. Do you know of your own knowledge whether Rus¬ 
sell ever knew the defendant or the defendant’s wife? 

A. No; I don’t. 

Q. You don’t know whether he did or not? 

A. No; I don’t. 

» * • » « 

32 William E. Cabpenter, was called as a witness by the 
United States and, being first duly sworn, was examined 

and testified as follows: 

Direct examination by Mrs. Styles: 

• * * * * 

33 Q. You tell us in your own words, and start at the 
beginning and tell the ladies and gentlemen of the jury 

what happened. 

1 A. We were walking up Georgia Avenue on this night, and 
Russell was walking a little behind us, and he called to Vincent 
to go back on the opposite comer and get his coat from his 
brother. 

When he told Vincent to do that, I turned around, and as I 
turned Saunders hit him, and I said—-and I ran to Saunders 
and asked him why he hit him, and Saunders said, get back, 
or he would shoot, and I ran over on the comer by the five and 
ten, and Saunders was stamping in his face, and we went to 

get the police from there. 

# » * • * 

34 Q. Well, now, you said you looked back and Saunders 
hit him? 

A. I turned around. 

Q. When was the first time you saw Saunders? 

A. After he had hit RusselL 
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Q. You hadn’t wen him before hehitRusgell? 
A. No. 

Q. You hadn’t seen him around there anywl 
cmity of that comer? 

A. . No; I didn’t. 


Ss|| 


A. No; I hadn’t. 

Q. Now, did you hear anything either man said to each 
other? 

A. No; I didn’t. 


you saw Saunders hit? 

A. No; ma’am, I did not. 


\v»'l 


tone? 

A. No; I don’t believe he did. 
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George W. McBride, was called as a witness by the 
defendant, being first duly sworn, was examined and 
testified as follows: 

Direct examination by Mr. Kelly : 

***** 

Q. Will you state to His Honor and the ladies and gentle¬ 
men of the jury just what took place at or about ten o’clock 
that evening? 

***** 

49 A. I was driving, and he said, somebody said, there 
he is now. Saunders said, he said to some of his fel¬ 
lows—I didn’t know any of them—he said: There he is now, 
and they was coming towards the car, and he gets out with a 
little bat, and he said for me to go on, and I goes on to park his 

car in front of his address at 630 Lamont Street. 

***** 

54 Lewis Saunders, the defendant herein, was called 
as a witness in his own behalf and, being first duly 

sworn, was examined and testified as follows: 

Direct examination by Mr. Kelly: 

***** 

Q. Mr. Saunders, calling your attention to July 24, 1950, 
will you tell us just what happened? 

A. Well, when I was on my way home, and this guy had 
been threatening me before, and we had an argument, me 
and Russell before, I guess about a year, and he was trying to 
break up my home, and I warned Russell. 

I caught Russell in my house, and I took him on the porch 
and 1 talked to him, and I told him to stay away, see, and he 
didn’t. He just kept slipping around. And then he told me, 
he threatened me. 

He got a gang, and I don’t know whether they were the 
boys, and when I heard someone on the comer say: 

55 There is that big sonofabitch now, and they started 
toward the car, and when they started toward the car, 

I got out with my bat. 

Q. How many were in the crowd at the time? 
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A. About seven or eight. It w&'aboht at legist seven, about 
eight with Russell. 

• * # ♦ # 

Q. At the time you struck the man, how many people were 
with him? 

A. The whole gang was with him. 

Q. About how many? 

A. About eight. 

# * *# * * 

Q. Arid what did you tell the officers? 

A. The same thing I am telling you, about trying to break 
up my home. 

Q. Now, before this happening, when was the last time you 
had talked to Russell? 

56 A. I talked to Russell—it was the night I talked to 
him at a party in the basement and carried him on to 

the porch, about a year ago. 

Q. How long had you been knowing him? 

A. I just knowed him that night. 

Q. Was that the last time you talked to him? 

A. That is the last time I talked to him. 

Q. Well, now, how many times have you talked to hi*. * 
altogether? 

A. Not over three or four, about three. 

Q. Did you ever discuss Russell with your wife? 

A. Yes, sir. 

***** 

Cross-examination by Mrs. Stiles: 

> * * • * 

57 Q. Why did you have this bat in your hand? 

A. Well, we had been playing, we had been down to 
the Speedway playing softball with the bat that week end, and 
I had the bat still in the car, and I had never taken it out, and 
when we got to the comer, the guys said: There is the son of a 
bitch, and started toward the car, and I thought they wanted 
me, which I thought they was going to get me, and I got out * 
with the bat. 

Russell was in front, and I hit Russell one time, and the bat 
broke, and the rest- 
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Q. Then what happened? 

A. That is all. I walked across the street—going to call the 
precinct, and the cops came and picked me up. 

Q. And there was seven or eight people there? 

A. Yes. 

Q. And nobody touched you? 

A. No. 

• * # * ♦ 

58 Q. Now, you struck Russell because somebody said: 
There he is, and started toward you; is that right? 

A. When they started toward the car, that is when I opened 
the door and got out. 

Q. And you struck Russell before anybody touched you? 

A. McBride was driving, and I was sitting on the right side, 
and it was next to the stop sign, and they said: There is the 
big son of a bitch and started toward the car, and I jumped out 
with the bat. 

Q. Did you see them as you were driving on? 

A. No; I wasn’t paying any attention to that. I guess they 
saw me before I saw them. 

Q. But you saw them before you got out of the car? 

A. That is right. When they started toward the car, I got 
out. 

Q. And you picked up the bat after you saw them? 

A. After they started toward me. 

Q. Did you think that they were going to do something to 
you? 

A. I am pretty sure. 

Q. Why didn’t you drive on with McBride if you thought 
they were going to do something to you? 

59 A. They just worried me, and I wanted to get it over 
with. 

Q. Did you say you wanted to get it over with? 

61 Edwabd Neely was called as a witness by the defend¬ 

ant and, being first duly sworn, was examined and testi¬ 
fied as follows: 

Direct examination by Mr. Kelly: 



Q. Do you know the defendant Lewis Saunders? 

A. Yes, sir. 

Q. How long have you known him? 

A. For ten years. 

62 Q. Do you blow other people in the immunity where 
he lives that know him? 

A. Yes. 

Q. Among those people in the community, what is his repu¬ 
tation for peace and good order? 

A. Yes. 

Q. What is it, to the best of your knowledge? 

A. Good. 


Fannie Saunders was called as a witness by the defendant 

0 

and, being first duly sworn, was examined and testified as 
follows: 

DIRECT EXAMINATION 


63 Q. Now, Mrs. Saunders, do you know the complain¬ 
ing witness, James C. Russell, in this case? 

A. Yes; I do. 

Q. How long have you known him? 

A. Two years, a little better. 

Q. All right. Then, now, during that period that you knew 
him, will you explain to His Honor and the ladies and gentle¬ 
men of the jury just how you came to meet him and know him, 
and the nature of your acquaintance with him? 

A. Well, he used to ride on Georgia Avenue, the same way 
I go to work, and one morning he asked me was I married, and 
I told him, yes. 

He asked me to go out with him. So a couple of days later 
I told him I would let him know. A couple of days later he 
asked me again, and I did, and then on the night, the first 
night, we went to a show, and the next time, why- 

Q. Has he ever been to your house? 

A. Yes; he has. 

64 Q. On how many occasions? 

A. Well, I don’t know how many because I didn’t 
keep count, but he has been there. 
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Q. Would it be five times or ten? Could you give us an 
estimate? 

A. Well, be was there one night at a party. Before he used 
to come up sometimes nights. 

Q. Was your husband present when he came at night? 

A. No; he wasn’t. 

Q. Do you know if there came a time when he and your 
husband had some argument? 

A. Yes. 

Q. And were you present at the time they had the argument? 
A. Yes, I was; at the party that night. 

Q. How long has it been since he was last in your house? 

A. Oh, I don’t remember now, but I know it has been a long 
time now. 

Q. Could you give us an estimate in months? 

A. I guess about eight months, maybe; I am not sure. 

Q. To the best of your knowledge, has your husband and 
Bussell had any argument or difficulty since that time? 

A. My husband told him to stay away from me. 

Q. Where did he tell him that? 

65 A. Well, he told him at the house party, at the party, 
to stay away from his house and stay away from me, and 

he told him I know that one time. 

* * • * * 

Gross-examination by Mrs. Stiles: 

Q. Now, you say your husband told him to stay away from 
you? 

A. Yes. 

Q. But you didn’t keep him away from you? 

A. WelL I could tell him to stay but he didn’t always stay. 

Q. But you went out with him voluntarily? 

A. Yes; I did. 

Q. How many times did you go out with him? 

A. I don’t know. I know it was a lot of times but I don’t 
know. 

Q. And you went out with him after your husband told him 
to stay away from you? 

A. Not at the time of the party. After that I did, but at the 
last time I did not. 
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Q. What do you mean by the party, and what aboutthe last 
time? 

A. When I did, the time at. the party my husband told him 
to stay away from me at the house. 

66 After that, I went out with him, but after that I didn’t. 
After he had talked to him, and me and my husband 

talked it over that coming Christmas, and I didn’t go out with 
him any more. 

Q. But after your husband told him to stay away from the 
house, you went out with him once or twice? Did you tell 
your husband you were going to go out with him? 

A. No; I didn’t. 

Q. Do you know if your husband saw you out with him? 
A. He said he did, and I know he saw us talking on the street¬ 
car. 

Q. When was the last time ypu were out with him? 

A. I don’t know. , It has been a long time. I don’t, know 
how long. 

. Q. What did your husband tell him after he didn’t stay 
away from you? 

A. Well, I don’t know what he told him. He just told him 
to stay away from me, he didn’t want us going out together, 
and my husband and I talked it,over and then I didn’t go. 

Q. Didn’t he tell you what he was going to do if he didn’t 
stay away from you? 

A. I don’t remember him saying he was going to do anything 
to him. 

Q. Did he ever say anything to you about what he 

67 was going to dp if you didn’t stay away from him? 

A. He just, asked me tp.stay away from him, or either 
to leave home. 

Mrs. Stiles. I have no further questions. 

Redirect examination by Mr. Kelly: 

Q. Now, Mrs. Saunders,. 1 did your husband do anything to 
him on the night that he told him to stay away from, you? 
Did your husband say anything he was going to do? 

A. He just put him out of the house and told him: Don’t 
come back. 






By Mrs. Stubs: 

Q. What do you mean by put him out of the house? 

A. We were having a party downstairs and he just went 
down and took him to the door. He didn’t hit him or any¬ 
thing that night. He just took him to the door and told him: 
Don’t come back. 

Q. When was that? 

A. That was last year, I believe, just before Christmas. I 
know we had a Christmas party. It must have been just 
before Christmas. 

* * • * • 

68 Arthur J. Steingfellow, was called as a witness by 
the defendant and, being first duly sworn, was examined 

and testified as follows: 

Direct examination by Mr. Kelly: 

* * * • • 

Q. Do you know the defendant, Louis Saunders? 

A. I do. 

Q. How long have you known him, sir? 

A. Around nine years. 

Q. Do you know other people in the community where he 
lives that know him? 

69 A. I know people in the house that he lives in. 

Q. Do you know among those people what his repu¬ 
tation for peace and good order is? 

A. Ido. 

Q. What is it, sir? 

A. Well, I have been dealing with him for the last eight or 
ten years and he has been a very good man of honor, of paying. 

Q. Do you know what his reputation in the community is 
for peace and good order? 

A. His reputation is very good. 

Mr. Kelly. That is all, sir. You may inquire. 

Ooss-examination by Mrs. Stubs: 

' Q. Do you know that he was arrested in April 1949 for 
aggravated assault? 

A. Ido. 
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70 Edwabd Neely, was recalled as a witness and, having 
been previously duly sworn, was examined and testified 
further as follows: 

Cross-examination (resumed) by Mrs. Stiles: 

Q. You stated that you knew this defendant’s reputation 
for peace and good order to be a good one. 

Did you know that he was arrested in April 1949 for aggra¬ 
vated assault? 

A. I did not. 

***** 

74 OPENING STATEMENT ON BEHALF OF THE UNITED STATES 

• • * * * 

75 Now, ladies and gentlemen of the jury, when we have 
presented the evidence as I have outlined it briefly, and 

if the evidence shows this defendant attacked the complainant 
witness, Russell, without provocation, as the Government evi¬ 
dence will show, we will ask you to find the defendant guilty 
as indicted, and we will ask you, if the reason given is what 
the defendant gave the police officer at the time of the arrest, 
that he did this as revenge for his running around with 

76 his wife, that you find him guilty as indicted assault with 
a dangerous weapon. 

The Cotjbt. Mr. Kelly. 

OPENING STATEMENT ON BEHALF OF THE DEFENDANT 

Mr. Kelly. If it pleases the Court and ladies and gentlemen 
of the jury: In the defense of this case we will show you that 
on the night of July 24,1950, the defendant and one McBride 
were driving in the vicinity of Georgia Avenue and Lamont 
Street, and they pulled up to a stop sign, and that standing on 
the comer was the complaining witness, Russell, and about 
seven other men, and that the group of them surrounded the 
automobile, and the defendant got out, taking this stick with 
him, and that the witness McBride drove on about a half a 
block or less than a block to the house of the defendant, and 
that when he came back to help the defendant out, that he 
also was attacked by this mob of individuals. 
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As the District Attorney said, it will be shown probably that, 
the defendant and the complaining witness have had some 
argument and difficulty in the past, I don’t think to amount 
to assault, but the defendant has accused the complainant of 
attempting to break up his home, and that there was some bad 
blood between them, and that on the particular night in ques¬ 
tion, the assault was provoked by the complaining witness, and 
if we show these facts to you to your entire satisfaction, at the 
proper time we will expect a proper verdict. Thank you. 

77 OPENING ARGUMENT TO THE JURY ON BEHALF OF 

THE UNITED STATES 

*■•••* 

This quite obviously was a vicious assault, and when this 
defendant was arrested, and he was identified by these two 
men who saw him, he told the officer, and he was quite obviously 
peeved about the matter, that this complaining witness 
had been running around with his wife, and he warned 

78 him to stay away from her and he hadn’t done so, or 
that he went up to him originally to get even with him. 

* * * * * 

80 Now, ladies and gentlemen of the jury, I don’t think I 
need take any more of your time. I think that the tes¬ 
timony here is quite clear and just as Russell has told you. 
Russell sat on the witness stand and he didn’t tell you the 
truth, I am sure, about one thing, and that is to say, that there 
was some gallantry in his frying not to tell the truth when he 
told you he hadn’t been going around with this defendant’s wife. 

After all, he probably didn’t know she was going to take the 
stand and admit it, and he didn’t want to admit it, and he said 
he hadn’t been going with the wife, and he only knew him when 
he saw him. 

81 But I think the evidence is quite dear that he didn’t 
go with her and die had deliberately gone out with him, 

encouraged him, even though her husband told him to stay, 
away. 

So that she herself is the one that should have been batted 
on the head with the baseball bat, not the complaining witness, 
because after all, ladies and gentlemen of the jury, ladies have 
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power, and we know our power, and we know how we should 
control ourselves, or see that the men about us control 
themselves. 

I say this defendant could not do anything about it, and he 
did what the average man would do, he just took it out, took 
his revenge out on the man who could not keep away from his 
his wife. 

• « * * • 

Now, ladies and gentlemen of the jury, as I said before this 

defendant told the truth when the office* first arrested him, as 
so often defendants do, and then thinking up a better story at 
the time they get around to talking to the jury. 

He has told the office* this man had been running 

82 around with my wife, and I told him to stay away from 
her, and he took the bat and got it over with. 

* « • * • 

ARGUMENT TO THE JURY ON BEHALF OF THE DEFENDANT 

Mr. Kelly. If it please Your Honor and you ladies and 
gentlemen of the jury: You have heard Mrs. Stiles argue, and 
I cannot follow it exactly. Now, I would like to tell you at 
the beginning that His Honor will instruct you that if you 
believe a witness got on this stand and lied about something 
in his testimony about which he should not or could not reason¬ 
ably be mistaken, that you can throw out any or all of his 
testimony. 

Mrs. Stiles said that Russell was probably acting the 

83 part of a gallant when he got on the stand and said 
he didn’t know Mrs. Saunders; he didn’t know Mr. 

Saunders; and he had never been to their house. He didn’t 
know anything about it. 

Well, now, ladies and gentlemen of the jury, if he expects 
you to believe what he told you on the stand, then he gives the 
defendant a defense which he has not interposed in this case, 
and the defense would be that of insanity. It would be insane 
for a man to walk up the street b ehin d a man he had no argu¬ 
ment with before, or never knew, and hit him over the head. 
It doesn’t make sense to argue that way. 
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Now, Russell said the defendant walked up behind him and 
hit him on the head. Well, now, how can we expect any jury 
to try a case on the merits when the District Attorney is going 
to excuse a man for getting on the stand and lying, and I sub¬ 
mit to you, ladies and gentlemen of the jury, he wasn’t telling 
the truth. I submit, ladies and gentlemen, that the District 
Attorney don’t believe he was telling the truth. In fact, she 
argued he didn’t. 

What kind of argument is that? The District Attorney is 
asking you to find this man guilty on the testimony of the Gov¬ 
ernment witness who admitted he didn’t tell the truth. 

* * * * • 

91 Now, as His Honor will instruct you as to character 
witnesses, we had two men testify about the good char¬ 
acter of the defendant. Mrs. Stiles asked about some arrests, 
but he wasn’t any more about any arrests or convictions. 

Now, I don’t know just what the arrests amounted to. There 
has not been any proof that there has been any conviction in 
the case, and I submit, ladies and gentlemen, His Honor will in¬ 
struct you that good character, standing alone, could raise the 
presumption in a particular case, and here we have a man who 
was out riding with another man, who was working for the 
Government, and both of them more or less driving along, 
minding their own business, and against that we have this 
bunch of comer loafers, but two upright citizens driving home 
are supposed to drive up to the comer and attack four loafers. 

That is the case of man biting dog; it is the reverse. 

***** 

92 CLOSING ARGUMENT TO THE JURY ON BEHALF OF THE 

UNITED STATES 

Mrs. Sttles. Ladies and gentlemen of the jury, counsel says 
that you cannot believe anything that the complainant told you 
about this case. Even the Government says that he didn’t tell 
the truth about not knowing the defendant’s wife. 

Now, of course, ladies and gentlemen, His Honor will charge 
you on that, but you can take any part of any witness’ testi¬ 
mony and disregard it or disregard it all. You are the ernes that 
decide the facts. You believe what you think is the truth and 
you don’t believe what you think is not the truth. 


Now, ladies and gentlemen of the jury, what the complaining 
witness told you as to what happened on that night is cor¬ 
roborated by two other witnesses, who saw what happened, and 
it is corroborated by the doctor from the hospital who told you 
of the physical condition of the man, and that he had this con¬ 
tusion on the head at the place where the complainant said he 
had it. 

« * * * « 

95 Counsel said to you that His Honor will charge you on 
character testimony. The law says that the defendant 

is entitled to that charge. Keep in mind that the character 
witnesses testified they knew the reputation of the defendant 
for peace and good order, and that it was admitted to be good, 
and keep in mind that one of them said he didn’t know he had 
been arrested on prior occasion for assault, and one 

96 said he did know it, and yet he says that his reputation 
for peace and good order is good, so it is more or less to 

contradict himself when he says his reputation for peace and 
good order is good when he admits that he knows that he had 
been arrested for assault. 

Counsel has the right to ask him about it. Quite obviously 
although he was arrested for it, he wasn’t finally convicted or 
the Government would have asked that when he was on the 
stand. 

But that is the purpose of character testimony, ladies and 
gentlemen of the jury, to tell you what people think of the 

defendant in the community in which he lives. 

* • • * * 

97 CHARGE OP THE OOUBT TO THE JURY 
**#.#* 

99 Character evidence is offered and received in evidence 

and should be considered by the jury for the purpose of 
determining the probability of a defendant enjoying a good 
reputation for peace and good order committing the crime 
which is charged. But you are told that if the evidence satisfies 
you beyond a reasonable doubt that he is guilty, then his former 
good character cannot excuse him from the offense. 
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107 United States District Court for the District of Columbia 

Criminal Division No. 1501-50 

United States of America 
v. 

Lewis Saunders 

[Piled January 29,1951. Harry M. Hull, Clerk.] 

NOTICE OF APPEAL 

1. Lewis Saunders, 630 Lamont Street NW., Washington, 
D. C., by his attorneys, Lubar, O’Keefe, Priedlander & Mebod, 
200 Woodward Building, Washington, D. C., hereby appeals 
to the United States Court of Appeals for the District of 
Columbia Circuit from the judgment in the above cause. 

2. Offense: Assault with dangerous weapon. 

3. Verdict of jury: Guilty; sentenced January 19, 1951, 16 
months to 4 years. 

4. Confined at present in District of Columbia jail. 

Lubar, O’Keefe, Priedlander 

& Melrod, 

By Nathan M. Lubar, 

Nathan M. Lubar, 

By C. S. Suhes, 

Attorney for Appellant. 

200 Woodward Bidding, Washington , D. C. 

Dated January 29, 1951. 
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108 In the United States District Court for the Dis¬ 
trict of Columbia 

Oiminal No. 1501-60 

The United States of America, plaintiff 

v. 

Lewis Saunders, defendant 

[Filed February 16,1951. Harry M. Hull, Clerk.] 

MOTION FOR REDUCTION OF SENTENCE OR IN THE AlflXRNATIVB 

FOR NEW TRIAL 

Comes now the defendant, by his attorneys, and moves that 
the Court reduce sentence imposed or in the alternative to grant 
a new trial in the above cause and for reasons therefor states 
as follows: 

1. That a new trial is required in the interests of justice. 

2. That newly discovered evidence justifies the granting of 
this motion. 

3. That complete justice will be done if the sentence is re¬ 
duced and defendant given the privilege of probation. 

Lubar, O'Keefe, Friedlander 
& Melrod, 

By Charles S. Sures, 

Charles S. Sures, 

200 Woodward Building, 
Washington, D. C., RE: S7S7. 

Copy of the foregoing Motion was this 15th day of February 
1951, mailed postage prepaid, to Grace Stiles, Esq., Assistant 
District Attorney, United States District Court, Washington, 
D.C. 

Lubar, CKeefe, Friedlander 
& Melrod, 

By Charles S. Sures, 

Chartjcs S. Sures, 

200 Woodward Building, 

Washington, D. C., RE: 3737. 

. * » * * • 
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